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INTRODUCTION 
East Tennessee State University (hereinafter the “University”), has adopted the East Tennessee State University Voluntary Buyout Program (hereinafter the “VBP”), effective March 30, 2009
 (the “Effective Date”), for the benefit of eligible employees as described in this program document.

The VBP has been established to assist the University in addressing budgetary constraints due to state appropriation reversions and potential budget reductions in the forthcoming fiscal year.  Savings realized from the VBP will also provide an opportunity to rebalance financial and human resources into highly strategic areas for the University. The VBP is designed to provide eligible employees who voluntarily elect to separate employment with the University with severance pay and severance benefits as described in this program document. 

This document shall serve as the program document governing the terms of the VBP. Eligibility for the VBP and the benefits paid under the VBP are governed by the terms of this document. You should refer to this document for information concerning any rights and obligations you may have under the VBP. 

Throughout this document, the following definitions apply: 

“Eligible Employee” – means an employee of the University who meets the eligibility criteria described below in this program document and is therefore invited to participate in the VBP. 

“Participant” – means an Eligible Employee who submits an application to participate in the VBP and is accepted into the program. 

THE PROGRAM IS VOLUNTARY 
Participation in the VBP shall be on a strictly voluntary basis for all employees deemed eligible for participation. The choice is entirely yours. No one at the University may require you to accept or reject participation in the VBP. You are encouraged to consider the program and determine if it is the right opportunity for you. 

The existence of the VBP does not in any way change your relationship with the University. You are free to choose to participate or not to participate. You should understand that if you are eligible and decline to participate, you will not be treated any differently with respect to future terms and conditions of employment than any other similarly situated employee. You should also understand that the VBP does not provide any right to future employment with the University or otherwise affect the status or terms and conditions of your current employment, except that your employment relationship with the University will end on your Voluntary Separation Date, as defined below, should your application to participate in the VBP be accepted. 
ELIGIBLE EMPLOYEES 
The VBP is applicable only to an Eligible Employee. You are an “Eligible Employee” if you are actively employed by the University with at least six (6) months of service to the University as of March 30, 2009, in a regular position and meet the criteria defined below for your type of employment as of March 30, 2009.

Eligibility Criteria by Type of Employee

	Faculty
	Hourly Paid/Non-Exempt
	Administrative or Academic Professional or Executive

	…Actively employed

…with at least six months of service to the University

…in a regular (full and part time) position

…in an appointment that is associated with the expectation of continuous employment at East Tennessee State University (excluding visiting professors, postdoctoral researchers, and employees on term appointments  (e.g., clinical track, research track, lecturers, and flex-track)
Not: 

…in a contingent upon grant-funded position

…employed in an excluded function

…covered under any of the Conditions of Ineligibility outlined below
	…Actively employed

…with at least six months of service to the University

…in a regular (full and part time) position

Not: 

…in a contingent upon grant-funded position

…employed in an excluded function

…covered under any of the Conditions of Ineligibility outlined below
	…Actively employed

…with at least six months of service to the University

…in a regular (full and part time) position

Not: 

…in a contingent upon grant-funded position

…a coach on a Term Contract

…employed in an excluded function

…covered under any of the Conditions of Ineligibility outlined below


Under the VBP:

· “regular employee” means a full time or part time employee who is employed for an ongoing, indefinite period and who is paid from an individual position number in a department budget.

· “actively employed” means being actively at work; on vacation; on sick leave; on military leave; on paid leave of absence; or on an approved unpaid leave of absence. 

· "faculty" means personnel whose regular assignments include instruction, research, and/or public service as a principal activity, who hold academic rank as professor, associate professor, assistant professor or instructor at the institution and who do not hold a 12-month administrative or academic professional or executive position at the University who for the purposes of the VBP shall be considered administrative or academic professional or executive employees.

· “hourly paid/non-exempt” means personnel who perform primarily clerical and/or supporting functions. This type of employee is required to report all hours worked, is subject to overtime provisions of the Fair Labor Standards Act (FLSA), and is paid an hourly rate.

· “administrative or academic professional or executive” means personnel who hold regular, full or part-time fiscal year positions who primarily have executive or administrative responsibilities and whose positions require recognized professional achievement acquired by formal training or equivalent experience. This type of employee is classified as exempt from the provisions of the Fair Labor Standards Act (FLSA). 

· “contingent upon grant-funded positions” means positions that are funded in full or part by a grant or contract from an agency or entity external to the University and therefore are contingent on the agency's continued support at a full level of funding throughout the duration of the appointment. 

CONDITIONS OF INELIGIBILITY 
You shall not be eligible for severance pay or severance benefits under the VBP if the VBP Administrator determines that any of the following apply: 

(a) your position is in one of the Excluded Functions as defined by the VBP Administrator and outlined below;
(b) you are not or cease to be an “Eligible Employee” as defined above; 

(c) you submitted a resignation notice and/or retirement application before March 30, 2009; 
(d) you submitted an effective notice of retirement before March 30, 2009. For purposes of the VBP, employees who have left their position and attained their retirement date or are on their terminal leave have submitted an effective notice of retirement; 

(e) you are terminated by reason of unacceptable performance or because of a violation of law, rule, or policy; 

(f) you accept a position in one of the Excluded Functions at the University before your Voluntary Separation Date; 
(g) you are currently participating in the post-retirement option offered by the Tennessee Board of Regents;

(h) you are a faculty member who elects to participate in the post-retirement option;

(i) you are prohibited from voluntary separation because of VISA restrictions;
(j) you leave employment with the University before your Voluntary Separation Date (for reasons other than retirement pursuant to a notice of retirement received on or after March 30, 2009); or 

(k) the VBP is terminated prior to its payout.

EXCLUDED FUNCTIONS

Employees of the following functions are not eligible to apply for participation in the VBP: 

· University School faculty 

· Holders of the endowed Chairs of Excellence in various disciplines and fields
· The President’s Senior Staff

· Gatton College of Pharmacy Faculty and Staff 

In addition, the University reserves the right to decline an application from an employee only in situations where the employee: 1)  performs a critical function for the University; 2) is the only employee performing that function such that the person’s job responsibilities cannot be shifted or  replaced; and 3) because of the critical nature of the function that the employee fulfills, there is insufficient time to hire a replacement for the employee without severe damage to the operations of the University.  This right to deny an application may only be exercised at the discretion of the President of East Tennessee State University.
MAXIMUM NUMBER OF VBP PARTICIPANTS 
Only a limited number of Eligible Employees who apply for the VBP will be accepted as Participants. The maximum number of VBP Participants by type of University employee is as follows: 

	Type of Employee
	Maximum Available to Participate in VBP

	
	ETSU
	COM
	FM

	Faculty
	21
	6
	1

	Hourly paid/Non exempt
	20
	4
	2

	Administrative or Academic Professional or Executive
	18
	4
	1

	
	
	
	


If more Eligible Employees in an employee type elect to participate in the VBP than the maximum available, applications for Eligible Employees in that classification will be considered by earliest date/time of application received by the VBP Administrator.  The University, however, reserves the right, in its sole discretion, to accept and approve more applications than the maximum available under the VBP. 
VBP APPLICATION PROCEDURE 
If you are an eligible employee, you may apply to participate in the VBP by (i) signing the VBP application form indicating that you elect to voluntarily separate from employment with the University and obtain severance pay and benefits, and (ii) submitting the signed application form to the Office of Human Resources on or before May 15, 2009. The VBP application form is attached hereto as Attachment 1. 

Properly completed application forms will only be accepted by one of the delivery methods set forth  below no later than 4:30 p.m. Eastern time on or before May 15, 2009. Any application received after 4:30 pm on May 15, 2009 will not be considered. All VBP applications are subject to the University’s approval.  
Personal Hand Delivery to:  Tammy S. Hamm, Associate Director of the Office of Human Resources, and VBP Administrator, Room 307 Dossett Hall, East Tennessee State University, Johnson City, TN 37614, 

or 
FedEx or UPS addressed to: East Tennessee State University, Attn: Tammy S. Hamm, Office of Human Resources, 100 C.R. Drive, Johnson City, TN  37614.
Forms sent by facsimile, electronic mail, U.S. mail or campus mail will not be accepted. The University will not be responsible for forms not received in the appropriate timeframe.  The University will not be responsible for lost mail.
You may revoke your application form on or before May 22, 2009. If the application form is not revoked by such date and you are accepted into the VBP, then your employment with the University will terminate as of your Voluntary Separation Date (as defined below). The revocation letter must be in writing to Ms. Tammy Hamm, Associate Director of the Office of Human Resources, and VBP Administrator, delivered by one of the methods above, and received by the Office of Human Resources no later than 4:30 p.m. Eastern time on May 22, 2009.
Revocations sent by facsimile, electronic mail, U.S. mail or campus mail will not be accepted. The University will not be responsible for forms not received in the appropriate timeframe.  The University will not be responsible for lost mail.
The Office of Human Resources will notify in writing the applicants who meet the conditions of the VBP and are approved as Participants. An Eligible Employee whose VBP application is approved shall be considered a “Participant” under the VBP. The date a Participant terminates employment with the University in accordance with the VBP will be his or her “Voluntary Separation Date.” The notification of approval of applications will be postmarked no later than June 1, 2009. The Office of Human Resources will notify in writing each Participants’ department or unit head seven (7) days after the notification to the appropriate Participant and no later than June 7, 2009.

Unless approved otherwise in writing by June 1, 2009, a Participant’s employment with the University shall terminate on June 30, 2009, or at the conclusion of summer school contract for academic year faculty appointments, or at a time specific as determined by the employee and the employee’s supervisor, but no later than September 1, 2009. Notwithstanding the above, a Participant who is also eligible for retirement benefits under the University’s retirement plan may voluntarily elect to terminate employment with the University before June 30, 2009 and before his or her VBP application is approved; provided that in the event that such Eligible Employee’s application is not approved, he or she will not be entitled to severance pay or severance benefits although his or her employment has terminated. 

A Participant shall abide by the University’s standards of conduct and satisfactorily perform his or her job responsibilities up to and including his or her Voluntary Separation Date. A Participant whose employment with the University terminates before his or her Voluntary Separation Date for any reason other than in accordance with the terms of the VBP shall not be eligible to receive severance pay and severance benefits under the VBP. 

WAIVER AND RELEASE 
In order to be eligible to receive the severance pay and severance benefits, you must submit a signed Waiver and Release Agreement to the Office of Human Resources no later than 4:30 p.m.  Eastern Time on your Voluntary Separation Date. No Waiver and Release Agreement may be submitted earlier than the Voluntary Separation Date. For retirement eligible Participants who opt for a Voluntary Separation Date (retirement) prior to June 30, 2009, signed Waiver and Release Agreement forms will be accepted through the later of their Voluntary Separation Date or June 30, 2009. The required Waiver and Release Agreement is attached hereto as Attachment 2.  

A Participant may revoke the signed Waiver and Release Agreement within seven (7) calendar days of the date he or she submits the signed Waiver and Release Agreement to the VBP Administrator. Any such revocation must be in writing and received by one of the methods set forth previously to Tammy S. Hamm, Associate Director of the Office of Human Resources and the VBP Administrator.  Any revocation received after the seven (7) calendar day period will not be effective. Revocations sent by facsimile, electronic mail, U.S. mail or campus mail will not be accepted. The University will not be responsible for forms not received by the appropriate timeframe.  The University will not be responsible for lost mail. A Participant who timely revokes his or her Waiver and Release Agreement shall be deemed to have voluntarily resigned from employment as of the Voluntary Separation Date and will not be eligible to receive any severance pay or benefits under the VBP. A Participant who submits a signed Waiver and Release Agreement and who does not exercise his/her right of revocation shall be eligible to receive severance pay and severance benefits.  

SEVERANCE PAY 
Each Participant who executes and does not revoke a Waiver and Release Agreement will receive the following severance pay:

(a) Base Severance Payment

Each Participant in the VBP will receive a “base severance payment” equal to three (3) times the monthly rate of pay in effect on March 30, 2009.  Under the VBP, the following calculations will be utilized to determine the “monthly rate of pay”:  

· For hourly Participants, the monthly rate of pay will be calculated by multiplying the Participant’s hourly rate including base salary plus stipends as of March 30, 2009, times 1,950 hours and then dividing by 12 months.

· For monthly paid Participants on a 12-month appointment, the monthly rate of pay will be the monthly rate of pay including base salary plus stipends as of March 30, 2009. 

· For monthly paid Participants on a less than 12-month appointment, the monthly rate of pay will be calculated by dividing the Participant’s annual base salary plus stipends as of March 30, 2009, by the number of months of the appointment.

(b) Service Payment


In addition to the Base Severance Payment, each Participant will receive a “service payment” of $500 for each full or partial year of University service as of June 30, 2009 or your Voluntary Separation Date.  For purposes of this VBP, “years of University service” is the total number of months of employment with the University in a regular budgeted position plus any temporary service that preceded an appointment to such a position as determined by the Department of Human Resources divided by twelve (12). Creditable service includes any time off on approved leave. If you worked at the University as a regular employee, left employment with the University, and then returned as a regular employee, your ‘adjusted’ hire date will be calculated to take into account both periods of employment. 
For purposes of the service payment, partial years of service will be rounded up. For example, an employee with 63 months (i.e., 5 years and 3 months) of creditable University service will receive credit for a total of 6 years of University service for purposes of computing the additional severance payment. 
(c) Amount Equivalent to Next Longevity Payment  
Participants will also receive an amount equivalent to their next longevity payment based on their years of creditable State service. Longevity pay will be calculated according to the normal University practice, which is detailed in Tennessee Board of Regents Guideline P-120 Longevity Pay. 
(d) Amount Equivalent to Six (6) Months of University’s Portion of Health Insurance 

Participants will also receive an amount equivalent to six (6) months of the University’s portion of the monthly health insurance premium paid on the employee’s behalf by the University based on actual plan election as of March 30, 2009.

(e)  TCRS Credit
The lump sum payments (service pay and longevity pay) received by participants in the VBP will not impact the calculation of retirement benefits for those participants who are members of TCRS.

SEVERANCE BENEFIT: TUITION ASSISTANCE
Each Participant in the VBP will be offered tuition assistance for the schools, institutions and entities governed by the Tennessee Board of Regents and the University of Tennessee Board of Trustees, including but not limited to technology centers, community colleges, and state universities in Tennessee. The maximum amount of tuition assistance that will be offered to a VBP Participant will be $5,400 per year, for a total of up to $10,800 per Participant. The tuition assistance program will provide funds to be used toward the payment of tuition and mandatory fees only. Books and non-mandatory fees are not covered. Tuition assistance will be administered by Office of Human Resources of East Tennessee State University.
These tuition assistance benefits begin July 1, 2009, and may not be used for courses that begin afterJune 30, 2011. Tuition assistance is available for the Participant only, and this benefit is not transferable or redeemable for the cash equivalent. To the extent that this benefit is considered taxable, the Participant shall be responsible for such taxes. 
The tuition assistance benefit available under the VBP is the maximum available from the University, including all University-administered benefit programs.
ADDITIONAL BENEFITS
Each participant in the VBP will be offered membership in the Center for Physical Activity (CPA),  Faculty/Staff rates for ETSU athletic events, and continuation of his/her ETSU email account for one year following Voluntary Separation from the University effective through June 30, 2010.
PAYMENT OF SEVERANCE PAY 
The University shall pay severance pay in a lump sum within 31 days from the receipt by the University of the Waiver and Release Agreement, which will be due on the Voluntary Separation Date. The University shall deduct from severance pay all legally required taxes, other withholding, and any sums owing to the University. Notwithstanding the above, any severance payment will only be paid after the seven-day revocation period for the signed Waiver and Release Agreement has passed. If a Participant who has signed the Waiver and Release Agreement dies before receiving all of the severance pay, the University shall pay the remainder to the deceased employee’s designated beneficiary or estate.  
VBP ADMINISTRATION 
The VBP Administrator is Tammy S. Hamm, Associate Director for Human Resources. In making initial determinations, the VBP Administrator shall have the discretionary authority to determine eligibility for severance pay and severance benefits and to construe the terms of the VBP, including the making of factual determinations. The decisions of the VBP Administrator shall be final and conclusive with respect to all questions concerning eligibility and the procedural administration of the VBP within the terms of this document. The VBP Administrator’s address is: 

Office of Human Resources
East Tennessee State University

307 Dossett Hall

Johnson City, TN 37614

The VBP Administrator may delegate to other persons responsibilities for performing certain of the duties of the VBP Administrator under the terms of the VBP and may seek such expert advice as the VBP Administrator deems reasonably necessary with respect to the VBP. The VBP Administrator shall be entitled to rely upon the information and advice furnished by such delegates and experts, unless actually knowing such information and advice to be inaccurate or unlawful. 

PAY AND OTHER BENEFITS 
Pay and benefits, except severance pay and severance benefits specific to the VBP, payable to a Participant upon voluntary separation from employment with the University shall be paid in accordance with the terms of those established policies, plans, and procedures with two exceptions: for all VBP Participants, including retirees, the payments for any (a) accrued but unused annual leave, compensatory time, or worked holidays or (b) accrued salary will be made in a lump sum payment on the Participants’ last regular payroll.  

NO RE-EMPLOYMENT OR OTHER WORK WITH TENNESSEE POSTSECONDARY INSTITUTIONS
Generally, a Participant, for a period of five years from his/her Voluntary Separation Date, may not seek or accept employment in a benefits-eligible position at any State of Tennessee-funded postsecondary institution or participate in the post-retirement program. 
QUESTIONS REGARDING THE VBP 
For additional information or if you have general questions about the VBP:

· Go to www.etsu.edu/humanres. On the website, you will find answers to frequently asked questions, a calendar of important VBP dates, the opportunity to sign-up for an information session, news and updates, and links to other resources for employees. 

· Call the Office of Human Resources at 423-439-5394.
The Office of Human Resources will host information sessions to explain the Voluntary Buyout Program and answer questions. In addition, you will have the opportunity to schedule a one-on-one session with a representative of the Office of Human Resources. 
DISPUTES REGARDING APPLICATION OF THE VBP 

If for any reason you dispute or disagree with the application of the VBP with regard to your situation, please contact the VBP Administrator in writing by one of the methods set forth previously. The VBP Administrator will attempt to resolve any disputes. In order to be considered, any dispute or disagreement you may have must be hand delivered or postmarked no later than thirty (30) calendar days from the date of the occurrence of the matter giving rise to dispute or disagreement or within thirty (30) calendar days after you, through the use of reasonable diligence, could have obtained knowledge of the occurrence of the matter giving rise to the dispute or disagreement. 
NO ASSIGNMENT OF VBP BENEFITS 
Under no circumstances may severance pay or benefits be subject to anticipation, alienation, pledge, sale, transfer, assignment, garnishment, attachment, execution, encumbrance, levy, lien, or charge, and any attempt to cause any such severance pay or benefits to be so subjected shall not be recognized, except to such extent as may be required by law. 

CONFIDENTIAL INFORMATION/COOPERATION 
Participants must agree to keep and maintain the confidentiality of any and all information that they acquired during their employment with the University that is treated as confidential and nondiscloseable under state or federal law. Each Participant shall cooperate with the University and its legal counsel in connection with any current or future investigation or litigation relating to any matter in which the Participant was involved or of which the Participant has knowledge, or which occurred during the Participant’s employment. Such assistance shall include, but not be limited to, depositions and testimony, and shall continue until such matters are resolved. 

MAXIMUM PAYMENT
The severance pay and severance benefits available under the VBP are the maximum severance related payment made available by the University in the event an Eligible Employee’s application for voluntary separation from employment is accepted. To the extent that the State pays to the Participant any disability retirement benefits from the Tennessee Consolidated Retirement System or any temporary total, temporary partial, or similar benefits based on a worker's compensation claim (collectively, “Offset Benefit”), the VBP severance pay and severance benefits available will be reported to the State and may be reduced by the amount of such Offset Benefit to the fullest extent permitted by law.  The State in its absolute discretion reserves the right to offset any Offset Benefit but in no event will the amount paid under the VBP equal less than one month of pay (as calculated above) which shall be severance pay in consideration for the Waiver and Release Agreement.
AMENDMENT OF THE VBP 
The VBP may be amended in any respect at any time, retroactively or otherwise, by the University at its discretion by means of an authorized written amendment to the VBP approved by the President of the University and the Chancellor of the Tennessee Board of Regents. Notwithstanding the foregoing, no amendment of the VBP may reduce the severance pay and severance benefits previously granted to a Participant under the VBP. 
INFORMATION TO BE FURNISHED 
Eligible Employees and Participants shall furnish to the VBP Administrator such documents, data, or other information as the VBP Administrator considers necessary or desirable for the purpose of administering the VBP. Severance pay and severance benefits under the VBP for each Eligible Employee or Participant are on the condition that such person shall furnish full, true, and complete documents, data, or other information, and shall promptly sign any document reasonably related to the administration of the VBP requested by the VBP Administrator. 

RECOVERY OF VBP BENEFITS MADE BY MISTAKE 
A Participant shall be required to return to the University any severance pay or benefits, or portion thereof, made by a mistake of fact or law. 
REPRESENTATIONS CONTRARY TO THE VBP  
No employee of the University has the authority to alter, vary or modify the terms of the VBP, except by means of an authorized written amendment to the VBP approved by the President of the University and the Chancellor of the Tennessee Board of Regents. No verbal or written representations contrary to the terms of the VBP and its written amendments shall be binding upon the VBP, the VBP Administrator or the University. 

NO EMPLOYMENT RIGHTS OR CONTRACT 
The VBP shall not confer employment rights upon any person. Nothing contained in the VBP shall be construed as a contract of any kind between the University or any related entity and any person. No person shall be entitled by virtue of the VBP to remain in the employ of the University and nothing in the VBP shall restrict the right of the University to terminate the employment of any Eligible Employee. The University shall not be under any obligation to employ, re-employ or consider for employment or re-employment any Participant in the VBP. 

APPLICABLE LAW 
The VBP shall be governed and construed in accordance with the laws of the State of Tennessee, without reference to its conflicts of law provisions. 

SEVERABILITY 
If any provision of the VBP is found, held, or deemed by a court of competent jurisdiction to be void, unlawful or unenforceable under any applicable statute or other controlling law, the remainder of the VBP shall continue in full force and effect. 

RETURN OF UNIVERSITY PROPERTY 
All University property (i.e., keys, documents and records, uniforms, identification cards, etc.) shall be returned by a Participant to the University on or before his or her Voluntary Separation Date, along with a check-out form completed by the department and the final completed timecard signed by the employee and supervisor, in order for such Participant to commence receiving severance pay and severance benefits under the VBP. 

RECOMMENDATION OF ATTORNEY REVIEW 
Eligible Employees are advised to contact their personal attorney at their own expense to discuss the VBP and to review the Waiver and Release Agreement if they so desire. 

This VBP is hereby adopted by the University, effective March 30, 2009, by execution of this VBP by the University’s and the Tennessee Board of Regents’ duly authorized officers. 

	_______________________________________

Paul E. Stanton, Jr., President
East Tennessee State University
	__________________________________

Dr. Charles Manning, Chancellor
The Tennessee Board of Regents 


� Dates contingent on approval by the Tennessee Board of Regents no later than March 26, 2009.





1

